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INVEST IN HEALTH NOT HARM

CALIFORNIA’S PROP 36: 
THE WRONG APPROACH 
ON DRUG ISSUES

  SEPTEMBER 2024  

SUMMARY / KEY TAKEAWAYS:
•	 California is experiencing an unprecedented 

overdose crisis that can only be addressed 

through health-based solutions. Decades of failed 

punitive approaches to drug use have shown that 

harsh sentencing and increased criminalization 

only make outcomes worse for people struggling 

with addiction.

•	 Prop 36 is a false solution that would divert 

funding from treatment, homeless services, and 

other vital programs. It would provide no new 

funding to expand substance use disorder (SUD) 

treatment. Instead it would expand criminal 

penalties and increase the length of sentences. 

This would divert funds from substance use 

disorder (SUD) treatment and services, homeless 

services, and programs that enhance community 

safety. Prop 36 would cost taxpayers hundreds 

of millions of dollars by increasing the number of 

people incarcerated for drug use.

•	 Drug treatment in the state is already difficult to 

access for many who need and want it. Prop 36 

would make the situation worse. The problem is 

not that criminal penalties are not high enough, 

but that treatment is unavailable in many parts of 

the state and often there are too many barriers 

to obtaining it. Prop 36 will not expand capacity 

for treatment. Instead, forcing drug treatment 

on some will reduce availability of treatment for 

those who are ready and seeking it. Mandating 

drug treatment does not reduce drug use or 

substance use disorders. In fact, those who have 

experienced involuntary treatment often have 

worse overdose rates.

•	 Prop 36 would result in far more Californians 

incarcerated for simple drug possession. 

Detention and incarceration of people who 

use drugs increases overdose risk, reduces 

connections to care and creates many other 

health, economic, and public safety harms for 

individuals and communities. 

•	 Labeling more people who use drugs as “felons” 

will create new, lasting barriers for many 

individuals to obtain employment, housing and 

public benefits such as food assistance. These 

are vital services that people need to aid in their 

recovery. Our laws should make these services 

easier to obtain, not more difficult.

•	 Prop 36 would harm individuals and communities 

instead of investing in the evidence-based 

solutions that are proven to reduce overdose, 

public use, and homelessness and maintain public 

safety. Real solutions must include: Expanding 

and funding more overdose prevention and harm 

reduction services, ensuring universal, low-

barrier access to voluntary addiction treatment, 

removing barriers to care caused by criminalizing 

people who use drugs, expanding community 

response services to address mental health, 

substance use, and homelessness service needs, 

and increasing access to low-barrier, affordable 

and supportive housing.
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PROP 36 WOULD REBOOT THE 
WAR ON DRUGS IN CALIFORNIA
Prop 36 (2024) is an initiative backed by District 

Attorneys, correctional officers and large 

corporations that would “re-felonize” simple 

possession of drugs and increase penalties for 

other drug offenses. Increasing criminal penalties 

would not solve public drug use or homelessness. 

It would further destabilize community members 

in need, increase overdose risk, and divert funding 

from health services and treatment. 

The initiative would allow anyone arrested for 

possessing low-level amounts of a drug and who 

has two or more prior convictions for drug crimes 

to be charged with a felony. This new “treatment 

mandated felony” would provide an option for the 

person to participate in a court-approved drug 

treatment program, putting judges and prosecutors 

without expertise in substance use treatment in 

power to determine who is eligible, which programs 

individuals must utilize, and what it means to 

“successfully” complete mandated programs. Those 

who do not successfully complete the program could 

be sentenced to up to three years in county jail or 

state prison, depending on their criminal history, or 

required to complete additional treatment.

Additionally, the initiative would increase sentences 

for some individuals convicted of drug sales, up to 

25 years in some cases, and require that many of 

those convicted of drug sales serve their sentences 

in state prison rather than county jail. Instead 

of providing any new resources for health-based 

systems of care, Prop. 36 would return California to 

policies that drive mass incarceration. 

CALIFORNIA’S OVERDOSE 
CRISIS DEMANDS HEALTH-
CENTERED SOLUTIONS
California has experienced a rise in overdose deaths, 

which have grown at rates similar to the United 

States, rising significantly starting in 2019. In 2023, 

there were 11,899 drug overdose-related deaths.1 

While California’s per-capita overdose fatality rate 

is lower than the majority of states, the crisis 

continues at near record levels.2 

California’s elevated overdose deaths are part 

of a national trend driven by cheaper and more 

powerful drugs, particularly fentanyl, permeating 

the drug supply. This transformation of the drug 

supply to include fentanyl has occurred nationally, 

not just in California.3

However, contrary to the rhetoric of some 

supporters of Prop 36, California has not 

experienced substantial increases in drug use and 

substance use disorder in recent years. Studies 

show that rates of drug use in California are 

similar to those of many other U.S. states and have 

remained steady in recent years or even trended 

down.4 Additionally, the percentage of Californians 

meeting the criteria for a substance use disorder is 

similar to the national average. 

After decades of research, addiction is now 

widely understood to be a health issue.5 Social 

determinants of health, including safe and 

affordable housing, employment, food security, 

quality education, health care, race, income, and 

geography – have a major influence on individual 

and community health.6
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We know that drug prohibition only leads to stronger, 
more potent, more available illicit drugs.7 And evidence 
shows that investments in “harm reduction” services 
focused on saving lives, reducing infectious disease, 
and providing needed connections to care are 
effective. Additionally, addressing basic needs such 
as housing and food security, helps individuals and 
their communities achieve greater levels of health, 
wellbeing and stability. 

Criminalization exacerbates, rather than 
improves, public health and social problems – and 
disproportionately harms people and communities of 
color – while consuming public resources that could 
be used more effectively to address root causes.8

PROP. 36 WOULD UNDERMINE 
ACCESS TO TREATMENT AND 
HEALTH SERVICES. 
California already has insufficient substance 
use disorder treatment capacity for those who 
need and want it. Prop. 36 offers no new funding 
to expand its availability and would reduce 
resources for substance use disorder treatment. 
A RAND analysis published in Jan 2024 found that 
substance use disorder and psychiatric treatment 
bed shortages occur in all parts of the state to 
meet the needs of people referred for such care.9 

Researchers found that many substance use 
disorder treatment facilities exclude “high-need 
populations that might otherwise overwhelm their 
systems,” decline to take patients with types of 
insurance that do not offer strong reimbursement 
rates, or do not accept patients with prior 
involvement in the criminal justice system, those 
with co-occurring health issues, and those enrolled 
in Medicaid.10 According to the California Statewide 
Study of People Experiencing Homelessness (2023) 

“TWENTY PERCENT OF THOSE 
(STUDY PARTICIPANTS) WHO 
REPORT CURRENT REGULAR USE OF 
ILLICIT DRUGS OR HEAVY EPISODIC 
ALCOHOL USE REPORTED THAT 
THEY WANTED TREATMENT, BUT 
WERE UNABLE TO RECEIVE IT.”11

Experts indicate that most treatment centers are 
routinely full or have long wait lists. In September 2023 
the San Francisco Chronicle also found that from 
2021 to 2023 the number of residential substance 
use disorder treatment facility beds declined by over 
12 percent.12 Another California Department of Health 
Care Services (DHCS) study found that in 2021, among 
Medi-Cal members, about 95 percent did not receive 
follow up care within seven days after an emergency 
department visit for alcohol and other drug use or 
dependence and about 91 percent did not receive 
follow up within thirty days.”13

California also faces a substantial behavioral health 
workforce shortage contributing to the lack of 
readily accessible treatment. A 2022 report found 
that “roughly eight million Californians, the majority 
of whom are Latino, Black, and Native American, live in 
Mental Health Professional Shortage Areas.”14

Prop. 36 offers nothing for expanding voluntary 
access to drug treatment. It would direct no new 
funding for localities that presently are “treatment 
deserts,” it would do nothing to expand the number 
of physicians qualified and available to administer 
treatment medications, and nothing to train and 
deploy more behavioral health professionals. Rather, it 
would divert existing resources presently supporting 
local projects to expand access to drug and mental 
health treatment, and instead it would force the 
state and localities to spend more on courts, jails 
and prisons. Given that it costs $133,000 to imprison 
one person for a year in California, the proposition’s 
approach will undermine ongoing efforts to improve 

treatment access.15

PROP 36 WOULD INCREASE 
OVERDOSE RISK, UNDERMINE 
STABILITY, AND FAIL TO 
REDUCE DRUG USE
Research shows that incarcerating people does not 
make them safer or more likely to cease using drugs. 
Most people do not receive treatment or counseling 
during incarceration and the risk of overdose for 
those who have recently been incarcerated is 
significantly higher following a period of abstinence 
in jail. Two weeks after release from prison, people 
are more than 27 times more likely, on average, to die 
of opioid overdose than the general population.16 
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There are also extremely high rates of overdoses in 

prisons and jails. Between 2001 and 2018, deaths from 

drug and alcohol intoxications in prisons and jails 

rose 600 percent and 400 percent, respectively. 17

For many whose substance use may have 

connections to trauma, victimization and other 

social determinants of health, the psychological 

harms arising from arrests and incarceration 

undermine the circumstances necessary to 

promote health and recovery.

Involvement in the criminal legal system also makes 

life more difficult for people and their families 

even after they are released. Even spending just 

a few days in jail can cause someone to lose their 

housing, job, or transportation.18 Felony convictions 

create significant, lifelong barriers to employment, 

housing, professional licenses, and connections 

with community, and criminal records are often very 

difficult and time-consuming to remove even if an 

individual is successful in obtaining dismissal of a 

case. Housing and employment are understood as 

key factors for reducing problematic drug use.19

FORCING PEOPLE INTO 
TREATMENT THROUGH THE 
CRIMINAL SYSTEM DOES 
MORE HARM THAN GOOD
Many addiction medicine experts caution against 

the use of forced drug treatment, as evidence 

shows that it does not improve outcomes over 

voluntary treatment and may lead to higher rates of 

relapse, overdose, and infectious disease and future 

avoidance of healthcare services, when compared 

to voluntary treatment.20

For people who use drugs, a return to drug use 

is common following a period of involuntary 

commitment or mandated treatment21. 

PEOPLE WHO ATTEND MANDATORY 
ABSTINENCE PROGRAMS ARE 
ALSO TWO TIMES MORE LIKELY 
TO EXPERIENCE AN OVERDOSE, 
COMPARED TO THOSE WHO HAVEN’T 
BEEN EXPOSED TO FORCED 
ABSTINENCE PROGRAMS.22

Patients describe involuntary interventions 

as distressing, traumatizing, and damaging to 

therapeutic relationships, leading many to avoid 

seeking services altogether.23 When people avoid 

healthcare and treatment systems it leads to worse 

outcomes for individuals and taxpayers, including 

increased health system costs, increased disease 

and death, and loss of productivity.24

PROP 36 PROPONENTS ARE 
MISLEADING VOTERS ON REAL 
IMPACTS OF THE INITIATIVE
Like every state in the nation, California criminalizes 

simple possession of drugs. A person possessing 

a controlled substance (with the exception of 

cannabis) can be imprisoned for up to one year 

and issued a $1,000 fine. And despite misleading 

rhetoric by backers of Prop 36, enforcement of drug 

possession laws continue to be a significant priority 

for law enforcement across the state. In 2022, over 

one quarter of misdemeanor arrests made in the 

state were for drug offenses, a percentage that has 

remained steady (since 2017.25) 

Proponents have argued that the state does not 

criminalize fentanyl, which is not true. Opiates, 

including fentanyl, are classified in Schedule II of 

the state’s equivalent of the Controlled Substances 

Act, and a person possessing fentanyl for sale or 

purchasing to sell fentanyl can be imprisoned for 

2-4 years. Legislation enacted in 2023 increased 

the penalties for selling or distributing more than 

one kilogram of fentanyl by adding a sentencing 

enhancement of three years.26

The truth is that Prop. 36 will push many people 

suffering from a substance use disorder into 

incarceration. California’s disastrous history of 

imposing felony drug sentences led to some of the 

worst prison conditions in the country in the early 

2000s. In 2007 over 173,000 adults were incarcerated 

in the state, with prisons crowded to roughly double 

their capacity. State prisons were so overcrowded 

that the United States Supreme Court determined 

that the conditions violated the constitution and 

the state was required to reduce prison populations. 
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Despite its marketing, the initiative will do nothing to 

help homeless individuals move indoors. Again, the 

initiative provides absolutely no funding for housing 

or enhancement of services for those who are 

unhoused, and incarceration is not a solution to the 

affordable housing and homelessness crisis. 

CALIFORNIANS  
DESERVE EVIDENCE-BASED 
HEALTH SOLUTIONS
Communities in California are facing serious 

challenges that demand thoughtful responses 

grounded in science, not stigma. Increasing criminal 

penalties will exacerbate and worsen many of the 

issues it purports to address and drain the state 

of needed funding that could be better allocated 

on health solutions that are proven to work. To save 

lives, California leaders must focus on providing 

actual solutions to the problems their constituents 

face. A thoughtful, health-centered approach to 

drug use does not rely on the false hope of criminal 

penalties as a pathway to treatment. Rather, 

policymakers must strive to ensure a wide variety 

of services and supports are available, accessible, 

affordable, and appealing. Such approaches benefit 

both individuals and communities. 

Prop 36 harms individuals and communities instead 

of investing in the evidence-based solutions and 

root causes that are proven to reduce overdose, 

public use, and homelessness and maintain public 

safety. Lawmakers should instead focus on policies 

that include the following:

EXPAND AND FUND MORE  
OVERDOSE PREVENTION AND  
HARM REDUCTION SERVICES. 

Increasing the availability of harm reduction 

services throughout the state, including both 

“brick-and-mortar” programs and mobile outreach 

programs. Evidence shows that drug checking 

services, syringe exchange services, distribution 

of naloxone and educational information can save 

lives and help participants connect with needed 

services. Additionally, overdose prevention centers 

prevent overdoses from becoming fatal, bring drug 

use indoors, and are increasingly being embraced by 

states and localities.

ENSURE UNIVERSAL, LOW- 
BARRIER ACCESS TO VOLUNTARY 
ADDICTION TREATMENT. 

We must make treatment available immediately 

for anyone who wants it. Policymakers should 

work to increase resources to incentivize more 

treatment sites, eliminate barriers to treatment, 

expand the number of points of entry to 

treatment, and support the hiring of addiction 

medication prescribers. Treatment must include 

the options for methadone and buprenorphine, two 

medications for opioid use disorder which cut the 

risk of overdose in half.

REMOVE BARRIERS TO CARE CAUSED BY 
CRIMINALIZING PEOPLE WHO USE DRUGS.

 Increasing criminal penalties for people who use 

drugs drives more people into hiding and prevents 

more people from engaging with programs and 

professionals who provide support and care. Instead 

of new felony punishments, California must send 

a clear signal that it prioritizes saving lives, thus 

incentivizing more individuals to participate and 

connect with those who can help. By ensuring that 

people are not subject to arrest when engaging 

in drug checking and other overdose-prevention 

services we can improve access to more extensive 

care and support. 

EXPAND COMMUNITY RESPONSE 
SERVICES TO ADDRESS MENTAL HEALTH, 
SUBSTANCE USE, AND HOMELESSNESS 
SERVICE NEEDS THROUGHOUT THE STATE. 

People experiencing a behavioral health crisis 

throughout the state have limited access 

to immediate, properly-trained care. In many 

jurisdictions police officers continue to be the 

default first responders for 911 calls, although 

they often lack the training to meet the needs 

of those needing assistance. While many 

jurisdictions in California have launched civilian 

mobile crisis-response programs and the state 

has been approved to receive additional Medicaid 

reimbursement to support such services, many 

communities lack 24 hour staffing of such teams 

and plans for adequate, sustainable funding.27 
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Such programs have been shown to save 

resources otherwise spent on law-enforcement 

and arrests and maintain public safety.28 

Additionally, communities need comprehensive 

response systems – including call centers, non-law 

enforcement outreach teams to engage people 

on the street in services, and community crisis 

stabilization centers – as well as strategies and 

systems to connect people to ongoing care based 

on the assessed needs of the individual.

INCREASE ACCESS TO LOW-BARRIER, 
AFFORDABLE AND SUPPORTIVE HOUSING. 

Meaningful solutions must include increasing 

supports that help people stay housed and create 

more pathways to move unhoused individuals into 

housing with any necessary supportive services, 

while respecting their safety, dignity, and agency. 

To address the needs of the most vulnerable, many 

of whom currently live unsheltered on the streets, 

California must significantly expand permanent 

supportive housing using a Housing First approach, 

which offers housing without preconditions like 

abstinence or treatment participation. 
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